
 

 

 

 

IN THE COURT OF THE SUB-DIVISIONAL  JUDICIAL MAGISTRATE, 

UDALGURI, BTAD, ASSAM. 

 

 

M.R. CASE NO. 38/2013 

U/S  125Cr.P.C. 

 

 

 1st Party – Smt. KalpanaBasumatary. 

-Vs- 

2nd Party – Sri Nagen Basumatary. 

 

 

 

Present:  Sri A.J. BAISHYA 

 Sub-Divisional Judicial Magistrate(S), 

 Udalguri, BTAD, Assam. 

 

 

  

 Ld. Advocate appeared for the 1st Party : 

Mr. BipulChetri. 

 Ld. Advocate appeared for the 2nd Party : 

 Mr. M. Khakhlari. 

 

Evidence recorded on :  18-06-14, 10-11-14, 28-11-14, 

     18-04-15, 02-07-15 and 11-08-15. 

Argument heard on :  29-08-1205. 

Judgment delivered on :  04-09-2015. 

 

 

J U D G M E N T 
 

1.   This is the  M.R. Case arising out of the petition filed by the 

petitioner Smt. KalpanaBasumatary against her husband Sri Nagen 

Basumatary. for directing the Opp. Party for giving monthly maintenance 

to the petitioner and to the minor child of the petitioner as per 



provision of Section 125 Cr.P.C. 

 

 

// 2 // 

 

 

2.   Briefly the petitioner's case was that the petitioner got 

married with the 2nd party seven years before since filing of her complaint 

petition by performing social custom and religious rituals. As the parent 

of the 1st party has not their male child and hence the 2nd party was asked 

to stay with the parents of the 1stparty . But since after few days of 

their marriage the 2nd party started to torture the 1st party physically and 

mentally. Since after one year of their marriage one female child was born 

out of their wedlock and at present she attained her five years ten months 

age. But the 2nd party turned down his responsibility in providing proper 

food and cloths to the 1st party and her children for which the 1st party 

has to work as a maid. Further it is submitted in her petition that the 2nd 

party is a healthy person  and a contractor having a tractor and two motor 

bikes, a beetlenut garden comprising of 4 (four) bighas and other 25 

(five)bighas of cultivable land and the 2nd party  earns about Rs.65,000/- 

(Rupees sixty five thousand) P.M. from these all sources. Accordingly the 

1st party/petitioner has prayed before the court for directing to the 

respondent/2nd party for giving Rs. 6000/- (Rupees six thousand) P.M. for 

the maintenance of the petitioner herself and Rs. 4000/- (Rupees four 

thousand) P.M. for the maintenance for the child. 

 

3.   After receiving the notice the respondent/2nd party has contested 

the case by filing Written Statement on the ground that there is no any 

cause of action for filing the case by the petitioner. Because the 

petitioner has filed the case by describing a fabricated story. The 

respondent/2nd party has admitted that he never married the 1st party as he 

has a married man and having his wife alive along with three children. The 

2nd party also denied the fact that he has never stayed at the house   of 



the parent of the 1st party. But the 2nd party has admitted the fact that he 

knew the 1st party and the 1st party expressed her love &affection towards 

the 2nd party and the family members of the 1st party tried to forcefully 

get their daughter married with the 2nd party. But the 2nd party also 

admitted the fact that he sometimes co-habited with the 1st party and a 

child was born as result of their co-habitation. And after birth of the 

child the 2nd party wanted the 1st party to bring her to his house and the 

1st party denied to go with him. Further it is also admitted that the 

parent of the 1st party wanted the 2nd party to live along with them as 

“gharjowai”. But the 2nd party denied their proposal. Then also the 2nd 

party sometimes visited the house of the parent of the 1st party and also 

gave maintenance; but denied the fact that the he had ever altercate with 

the 1st party and assaulted her and further submitted that on 03-10-2012 in 

the evening at about 6-00 P.M. the 2nd party after marketing from Orang 

Daily Market by his AS 12-C-7645 Bajaj Discover Bike visited the house of 

the 1st party and gave her the shopping that he made and started to return 

back but suddenly the 1st party along with 3 nos. of persons namely 

PremMedhi, ParenDeka and DwijenDeka assaulted the 2nd party on his person. 

As a result the 2nd party sustained injury and said PremMedhi tied the 2nd 

party with a rope to a mango tree at the petitioner's house and the 

motorcycle of the 2nd party was caused damage by hitting with a piece of 

bamboo pole. Then the 2nd party made hue and cry and then the nearby people 

gathered there and thus he managed to save his life. It is also submitted 

in his W/S that the 2nd party is a ill person and he is a daily wage 

earninglabour and earns only Rs. 2000/- to Rs. 2500/- per month and thus 

denied the amount of his source of income as claimed by the 1st party    

and has prayed for dismissing the case. 

 

4.   During the trial the petitioner has examined as many as 3 Pws 

including herself to prove her case. On the other hand the respondent/2nd 

party has examined 3 Dws including himself as Dw 1 in support of his case. 

Then the argument has been heard from both sides. And after closed of 

trial I have come into the following decisions. 

 



 5.    POINTS FOR DETERMINATION OF THE CASE : 

 

I. Whether the 1st party/petitioner is the wife of the 

respondent/2nd party and is unable to maintain herself ? 

II. The quantum of maintenance to the to the child of the 1st 

party and whether the 1st party is entitled to get 

maintenance? 

III. If so, whether the 1st party/petitioner has been neglected 

and refused to give maintenance by the respondent/2ndparty ? 

IV. If so, whether the respondent/2ndparty  has been refusing to 

give maintenance to the petitioner and her minor child 

without any sufficient ground? 

 

DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

 

6.   To prove the contention of the complaint, the 1st party adduced 3 

Nos. of witnesses among them PW 1 is the petitioner herself and PW 2 and 

PW 3 are the independent witnesses. In proving the contention of the 2nd 

party he had adduced 3 Dws and among them DW 1 is the 2nd party himself. 

The bare perusal of the WS it is conspicuously clear that the 2nd party has 

admitted the fact that the child of the petitioner's is born as a result 

of their co-habitation and as it is an admission made by himself mentioned 

in his written statement, hence  there is no necessary of corroboration of 

further proof of paternity. Accordingly, I have hold that : 

 

(I) The child belongs to the paternity of the 2nd party and he is 

liable to pay maintenance to the child of the 1st party. 

 

(II) The 1st party in her evidence as PW1 has deposed that the 2nd 

party is her husband and 7 years before they tied their knot by 

performing social custom and religious rituals and also 

admitted that they made a court agreement in this regard. After 

that they started to live as husband and wife and one girl 

child was born out of their wedlock and she is at present 6 

years old. Further she deposed that at present she is staying 



at her parent’s house and the 2nd party used to visit them 

often. But after some time of their marriage some marital 

discord started and the problem aggravated in 2012 and since 

then the 2nd  party consistently misbehave her and on 03-10-

2012 her husband/2nd party assaulted her and then went away and 

again came back at about 3-00 P.M. and again started to bit her 

in presence of her parent and then again he went somewhere and 

again at 6-00 P.M. he came back and again started to assault 

her. But this time, her father intervened. But the 2nd party 

pushed her father and as a result her father fell down. Knowing 

the matter the village people gathered there and caught hold 

the 2ndparty, took him out and tied him to a mango tree and 

contacted with Orang PS and then police came and took him along 

with them. Some villagers also went to the police station and 

filed a PS case against the 2nd party. Since that day her 

husband/2nd party never came to their house and even also not 

paying any maintenance to her and her child and hence she was 

compelled to file this case seeking maintenance. Further she 

deposed in her testimony that she is now working as daily 

labour and earns only Rs. 100/- (Rupees one hundred) per day, 

if she can manage work. But this money is not enough to 

maintain herself and her child. Also she deposed that the 2nd 

party is a healthy person  and a contractor, engaged himself in 

PWD construction of roads and culverts, having a tractor and 

two motor bikes, a beetlenut garden comprising of 4 (four) 

bighas and other cultivable land and the 2nd party  earns about 

Rs.65,000/- (Rupees sixty five thousand) P.M. from all these 

sources and so she has prayed to allow maintenance of Rs. 

6,000/- (Rupees six thousand) P.M. for the maintenance of the 

petitioner herself and Rs. 4,000/- (Rupees four thousand) P.M. 

for the maintenance for the child. 

 

7.    PW 2 Sri DipakDeka, the independent witness has deposed in his 



testimony that the 1st party and 2nd party are husband and wife in relation. 

They had solemnized marriage about 8-9 years ago and both the parties had 

love and affection before they entered into the marital agreement and one 

female child namely MonihaBasumatary was born out of their wedlock and she 

is now at present 7 years old. But the 2nd party deserted his wife and the 

child and he has not paying any maintenance to them. 

 

  In the cross-examination the PW 2 has stated that the 

respondent/2nd party never visited the house of the 1st party and also not 

paying any maintenance and also submitted that the 2nd party has a fishery, 

cultivable land and a pan stall.  

 

8.   PW 3 Smt. PhuleswariHazarika, also an independent witness, has stated 

in her evidence that  the 1st party and 2nd party are husband and wife in 

relation and they solemnized their marriage about 7-8 years ago by 

performing social customs and religious rituals and she was also an 

invitee to their marriage and took active participation in performing 

their marriage. A female child, as deposed by other witnesses, was born 

out of their wedlock. But the 2nd party used to bit up his wife and treated 

her with cruelty and when the village people knew about the fact, they 

advised him to mend his behavior. But the 2nd party remained unchanged and 

deserted the 1st party/petitioner and her child. She also deposed in her 

testimony that the 2nd party is a man having tractor, landed property and 

bike and well earned person.   

 

9.   DW 1 i.e. the 2nd party denied the fact that he ever solemnized any 

marriage with the 1st party and also denied the fact that he ever visited 

the house of the parent of the 1st party and also denied the fact the 

paternity of the child and further submitted that he is a daily waged 

labour. 

10.   DW 2 Smt. SenehiBasumatary who is the wife of the 2nd party also denied 

the fact that her husband ever married the petitioner/1st party and also 

denied the fact the child was born out from the end of the 2nd party. 

11.   So, from the ongoing discussion of evidence of Pws it is found that 



the independent witnesses i.e. PW 2 and PW 3 had corroborated the PW 1 and 

her version in the complaint petition. Though there are tiny 

contradictions and inconsistent found in their reply in cross-examination, 

but in my opinion this tiny contradictions could not wash out their 

trustworthy. On the other hand the 2nd party and his witnesses found 

inconsistent with the WS filed by the 2nd party as it is aestablished law 

that 2nd party is not allowed to adduce evidence beyond the WS. But in this 

case the 2nd party tried to adduce evidence beyond his WS. So in such 

circumstances, I have not found the Dws are reliable and hence could not 

be believed to act upon.  

12.   The 2nd party in his WS admitted the fact that he used to visit the 

house of the parent of the 1st party and co-habited with the 1st party and 

as a result the girl child was born out of their co-habitation. 

Surprisingly the 2ndparty  has denied this fact in his evidence and 

admitted in his WS that he tried his effort to bring the 1st party to his 

house. I have to act upon his statement as it is an admission and that is 

admissible in evidence as per Indian Evidence Act. I have hold that he 

tried his best effort to bring the 1st party back along with the child to 

his house ; that means recognized the 1st party as his wife. Hence there is 

no need to further corroboration or further prove in this aspect to prove 

the fact that the 1st party is the the wife of the 2nd party. Though the 2nd 

party denied all such facts in his evidence but has admission in his WS 

could not let him to escape from the burden of liability that been 

galloped by the society. Hence I have no confusion to hold the opinion 

that the 2nd party recognized the 1st party as  his wife. 

13.   The 1st party also ably proved the fact that she lodged the 

complaint/petition due to torture subjected by the 2nd party and also has 

not paid any maintenance to her and her child. This fact also been 

corroborated by the other independent witnesses i.e. by PW 2 and PW 3. So, 

in my opinion, it is enough to hold that the 1st party was been deserted by 

the 2nd party and it is nothing but a cruelty and which is sufficient to 

allow her maintenance. 

14.   Now, let us come to the quantum of maintenance : The 1st party has 



expressed the fact in her petition that the 2nd party is a healthy man and 

is having tractor, cultivable land, beetlenut garden and also the 2nd party 

is a contractor and engaged in PWD works. She also mentioned this fact in 

her evidence and even the PW 2 and PW 3 also corroborated the fact to some 

extent. The 2nd party in his evidence also admitted the fact that he had 

one tractor, bike and landed property. But he sold out his tractor by 

another landed properties. But the 2nd party has failed to adduce any 

evidence in this regard that he sold out his tractor and any landed 

property. The onus of proof which was shifted to the 2nd party has failed 

to relocate the same and I have hold that the 1st party has been able to 

prove that the 2nd party has tractor and other landed property and it is 

settled principle of law that in such cases the 1st party do not to prove 

her case beyond all reasonable doubt and a prima facie contraction it is 

sufficient to prove her case. 

15.   Considering the price hike and sky high price rising of common 

commodities , in my opinion, Rs. 1500/- (Rupees one thousand five hundred) 

to the 1st party/petitioner and Rs. 700/- (Rupees seven hundred) to the 

child of the petitioner as maintenance per month would not be too meager 

or to high for them. 

 

 

O R D E R 

 

7.  The petition of the petitioner is allowed. The respondent/2nd party is 

directed to give Rs. 1500/- (Rupees fifteen hundred)P.M. to the 

petitioner for the maintenance of the petitioner herself and Rs. 700/- 

(Rupees seven hundred) to the child of the petitioner from the date of 

judgment and order. It is also ordered that if the respondent/2nd party 

fails to comply with the order then the  1st party/petitioner will be 

at liberty to put the order for execution through the court. 

8.  Furnish the copy of judgment to the 1st party/petitioner free of cost. 

9.  The judgment is given under the hand and seal of this court on this 

the 4th  day of September, 2015. 

 



 Dictated and corrected by me: 

 

 

     (Sri A.J. Baishya)               (Sri A.J. Baishya) 

 SDJM(S)        SDJM(S)  

Udalguri, BTAD, Assam.    Udalguri BTAD, Assam.  

 

 

 

A N N E X U R E. 
 
 

1. Prosecution witness : PW 1 Smt. KalpanaBasumatary 
     PW 2 Sri DipakDeka 

     PW 3 Smt. FuleswariHazarika 

       
 

2. Defence witness : DW1  Sri Nagen Basumatary 
     DW 2 Smt. SenehiBasumatary 

     DW 3 Sri SubodhNath 

 
3. Documents Exhibited : Nil. 

 
 
 

 (Sri A.J. Baishya) 
SDJM(S) Udalguri,  

  BTAD, Assam. 
 

 

 

 


